
Attachment 1 
Agenda Item Summary 

 
BACKGROUND 
 

On October 12, 2006, the MAD-Elk Coalition filed two rulemaking 
petitions directed at the Commission’s Type 1 Cervid Propagation 
License rules in Chapter 635, division 49 of the Oregon Administrative 
Rules. The petitions are enclosed as Attachments 3 and 4. A rulemaking 
petition is a mechanism that requires the Commission to consider 
whether to proceed to rulemaking on a particular proposal.  
 
The petitions ask the Commission to begin a rulemaking process to 
consider amending and repealing certain portions of the existing rules 
governing Type 1 licenses. Each of the petitions proposes a different 
approach. 
 
Oregon law requires that the Commission must, within 90 days of receipt 
of a rulemaking petition, decide whether to enter a rulemaking process to 
consider the proposed rule changes. In other words, these petitions 
require the Commission to make a threshold decision by the end of the 
day January 12, 2007. If the Commission decides to grant either one of 
these petitions, the Commission would initiate a rulemaking process 
which (through public notice, comment period, fiscal analysis and public 
hearing) would formally consider whether to change the cervid rules in 
the way petitioners propose.  
 
The law gives the Commission broad discretion in deciding how to 
respond to these rulemaking petitions. The Commission may, if it 
chooses, decline to begin rulemaking to consider either of these 
proposals. The Commission may make that decision on any grounds that 
it considers appropriate. Or, the Commission may choose to begin 
rulemaking on either one of the proposals, or even on both1 of the 
proposals. Alternatively, the Commission may choose to deny the 
petitions now, but direct staff to begin rulemaking on one or both of the 
proposals at some later time. As another possibility, the Commission 
may decline to begin rulemaking on any proposed changes to the cervid 
license rules. The Commission may choose not to put either of 
petitioners’ proposals out for rulemaking, but instead begin rulemaking 
to consider another proposal of the Commission’s choosing.  
 
The two petitions ask the Commission to exercise its policy discretion in 
particular ways.  If the Commission wants to exercise its policy 
discretion in either of the ways requested by the petitioners, the 
Commission would begin now a rulemaking process that would take 
several months to complete.  No matter whether the Commission grants 
or denies these rulemaking petitions, the Commission cannot be sued 
over its decision.  The Commission retains full authority to decide 
whether to enter rulemaking or not (and, if it enters rulemaking, to 
choose which proposal to put forward for comment). 
 

                                                 
1 Although it is at least theoretically possible to structure a rulemaking to consider two alternative rule proposals, it is awkward 
and sometimes difficult to communicate to the public.  



To emphasize: the question for the Commission at its January 12, 2007 
meeting is solely whether to begin a rulemaking process to consider 
proposed changes to the cervid rules.  
 

PUBLIC 
INVOLVEMENT 
 

As required by law, the department sent out public notice of the 
rulemaking petitions and solicited public comments from Type 1 cervid 
ranchers and other interested parties. See Attachment 5.   

ISSUE 1 
 

Petition proposing “straight phase-out” of Type 1 Cervid 
Propagation Licenses for commercial elk facilities  
 

ANALYSIS 
 

Petition 1 (Attachment 3) is intended to phase-out all Type 1 Cervid 
Propagation Licenses over a five year period of time. In concept, by not 
issuing or renewing licenses, Type 1 commercial elk facilities would be 
eliminated by the year 2012.   The proposed language does not specify 
how the Commission would phase out those licenses. 
 
The proposal would also eliminate the ability to transfer Type 1 licenses 
to other owners or operators or to any facility at a different location. The 
lottery process to issue new Type 1 licenses for commercial elk facilities 
would be eliminated.  
 

OPTIONS 
 

1. Accept petition as proposed and direct department to begin 
rulemaking. 

2. Deny petition and retain current rules. 
3. Deny petition, but begin rulemaking on another proposal of the 

Commission’s choosing. 
 

ISSUE 2 
 

Petition proposing “phase-out by prohibiting transfer” of Type 1 
Cervid Propagation Licenses for commercial elk facilities and 
imposing fencing standards.  
  

ANALYSIS 
 

Petition 2 (Attachment 4) would cap the number of Type 1 Cervid 
Propagation Licenses for commercial elk facilities at 16. The proposal 
would also eliminate the ability to transfer Type 1 licenses to other 
owners or operators or to any facility at a different location. Double 
fencing would be required for Type 1 facilities by the end of the current 
renewal year based on the date of Commission approval. The lottery 
process to issue new Type 1 licenses for commercial elk facilities would 
be eliminated. Currently, there are a total of 24 Type 1 licenses in 
Oregon,16 for commercial elk facilities. 
 
This petition would:  

• Require double fencing inside current perimeter fences. 
• Eliminate moving facilities to different site. 
• Eliminate transfer of license to different individuals. 
• Phase out commercial elk facilities “by natural attrition.”  

 
OPTIONS 
 

1. Accept petition as proposed and direct department to begin 
rulemaking. 

2. Deny petition and retain current rules. 
3. Deny petition, but begin rulemaking on another proposal of the 



Commission’s choosing. 
 

STAFF 
RECOMMENDATION 
 

Staff recommends the Commission accept petition 2 and direct staff to 
begin the rulemaking process to consider amending Oregon 
Administrative Rules as proposed in that petition. 

 
 

“I move to grant the rulemaking petition proposing a phase-out by 
prohibiting transfer of Type 1 Cervid Licenses for commercial elk facilities, 
and to deny the other petition” 
 
 

DRAFT MOTION 
 
 
 

EFFECTIVE DATE N/A 


